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DETAILED ACTION 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 
of this title, if the differences between the subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made to a person having ordinary skill in the art 
to which said subject matter pertains. Patentability shall not be negatived by the manner in which the invention was 
made. 



1. Claims 4-13 are rejected under 35 U.S.C. 103(a) as being unpatentable over EP 1155623 and 
JP 2000032924 in view of in view of Song et al. (US Patent 6737065) and Suzuki et al. (see IDS filed 
1 1/3/04, Reference A6) and further in view of JP 03-076539 and Protti (5536509) 

The EP patent teaches Grifola in the form of an extract, in the dried form (paragraph [0010], 
claim 1 ) for feeding animals in an amount 0.01 - 20 wt % (claim 4); wherein the animal is a mammal, 
chicken or pig (paragraph [0013]). The fungi is said to be an antimicrobial (paragraph [0016]) and as 
a growth promoter (paragraphs [0011] and [0014]). 

The JP '924 patent shows feeding horses the extract or powder of maitake mushroom, which 
gives improvement in health condition, as well as acts as an immunostimulant. The amount is given 
as 60-525 mg/kg/day. A horse is a domestic animal bred for its meat too. 

Though both the primary patents teach the benefits of feeding Grifola to domestic animals in 
the amounts claimed, they do not teach the yeast-derived ingredient. They do not expressly state 
that the meat is of good flavor, as per instant claims 12-13. Song et al, and Suzuki et al., both teach 
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that the quality of the meat is improved by feeding such mushrooms, see '065 abstract and claims, 
which disclose that Grifola, one of the mushrooms fed to ducks gave meats with excellent taste and 
quality, while Suzuki et al teach maitake mushroom improved the quality of cattle overall, which 
renders obvious that the meat had good flavor, since good quality meat results in having good flavor. 

JP '539 teaches adding yeast in dairy feed to increase animal weight. Note the amounts. 
Protti teaches yeast as improving health and growth of cattle, horses and chicken, and note the 
amounts shown. See abstract and claims 7, 9 and 10 etc. To combine the composition containing 
Grifola with that of yeast, each shown useful for its own purpose, and to optimize amounts within 
those shown so as to produce optimum beneficial results would have been obvious and within the 
ambit of ordinary skill. Note that Grifola has been shown to be a growth promoter by the EP patent 
and Priotti teaches the yeast also as improving growth. 

Response to Arguments 

Applicant's arguments filed 7/15/2008 have been fully considered but they are not 
persuasive. 

Applicant has relied on unexpected results obtained by practicing the invention described 
at page 1 1 wherein Grifola-derived substance is combined with yeast-derived substance. The 
results applicant relies on have been carefully reviewed. When 0.2% of the feed additive 
containing Grifola or Grifola combined with yeast was used for animals, the last paragraph of 
page 1 1 observes "excellent results" were obtained. Average body weights of animals were 
2.919, 2.934 and 2.91 1 kg for Grifola, Grifola and yeast, and control, respectively. 
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It is well established that the advantage relied upon must be a significant advantage. In re 
Nolan, 193 USPQ 641 . It is also well established that the objective evidence of nonobviousness 
must be commensurate in scope with the claims. See In re Hyson, 172 USPQ 399, In re Tiffin, 171 
USPQ 294, In re Lindner, 173 USPQ 356. 

Claim 1 recites no amounts. Claim 10 recites only amounts 5-600 mg/day/kg (i.e. the same 
amount shown for Grifola by JP '924), which amounts do not appear to have antecedent basis in the 
specification and inarguably are not commensurate in scope with the amounts used to show 
unobvious results. The correspondence therefore, of the amounts in the claims and those pointed 
out at page 1 1 , showing unexpected results, is unclear. 

While applicant states (at page 7) that neither JP '539 nor Protti teaches a Grifola derived 
substance, and while this is true, as noted in the rejection (emphasis added): 

JP '539 teaches adding yeast in dairy feed to increase animal weight. 
Note the amounts. Protti teaches yeast as improving health and growth of 
cattle, horses and chicken, and note the amounts shown. See abstract and 
claims 7, 9 and 10 etc. To combine the composition containing Grifola 
with that of yeast, each shown useful for its own purpose, and to optimize 
amounts within those shown so as to produce optimum beneficial results 
would have been obvious and within the ambit of ordinary skill. Note that 
Grifola has been shown to be a growth promoter by the EP patent and 
Priotti teaches the yeast also as improving growth. 

Thus, these patents disclose yeast-derived substances, used in the same amounts as 
claimed, as being useful for increasing the growth of animals. Therefore, if Grifola-derived 
substances also, showed an increase in growth of animals, then to combine such substances would 
have been prima facie obvious. It is prima facie obvious to combine two compositions, each of 
which is taught by the prior art to be useful for the same purpose, in order to form a third 
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composition to be used for the very same purpose. In re Kerkhoven 205 USPQ 1069. The idea of 
combining these compositions flows logically from their having been individually taught in the prior 
art as being useful. In re Crockett 126 USPQ 186, 188. 

Whereas the references show both Grifola-derived substance and yeast-derived substance 
useful in the amounts disclosed by these references for improving the health and growth of 
domestic animals, and whereas applicant has pointed to unobvious results by combining these 
substances in a particular manner and feeding the same animals as disclosed by the references, 
the claims however, are not confined to the same manner of feeding the combination of substances 
as far as amounts are concerned. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is reminded 
of the extension of time policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS from 
the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the mailing 
date of this final action and the advisory action is not mailed until after the end of the THREE-MONTH 
shortened statutory period, then the shortened statutory period will expire on the date the advisory 
action is mailed, and any extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the 
mailing date of the advisory action. In no event, however, will the statutory period for reply expire 
later than SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to C. Sayala whose telephone number is (571) 272-1405. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained 
from either Private PAIR or Public PAIR. Status information for unpublished applications is available 
through Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR system, contact the 
Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information system, call 800- 
786-9199 (IN USA OR CANADA) or 571-272-1000. 
/C. SAYALA/ 

Primary Examiner, Art Unit 1794 



